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DEDICATION

This volume is dedicated to the enduring legacy of Rabbi Akiva Eiger (1761-1837), one of the foremost gedole:
baacharonim, whose penetrating brilliance in Torah was matched by extraordinary humility, purity of character, and
unwavering devotion to Klal Yisrael.

~9%

Born into a distinguished family of Torah and shaped in the great centers of learning of his time, Rabbi Akiva Eiger
rose to become a preeminent authority in balachah, serving as Rav and Rosh Yeshivah in the illustrious community of
Posen. His Teshuvos and Chiddushim, marked by precision, depth, and clarity, remain foundational to the study of
Gemara and psak, guiding generations of talmidei chachamim.

~9%

Yet alongside his unparalleled greatness stood profound modesty and simplicity. As recorded by the Mitteler Rebbe,
who met him in Posen, he was “a genuine person... humble and unpretentious with all people,” embodying a life of
complete dedication to Torah and to the needs of his community.

-3
This Kornitzer Edition of Shailos w’Teshuvos Rabbi Akiva Eiger, presenting the original Hebrew text with faithful
elucidation, is dedicated by the Kornitzer family, descendants of Rabbi Akiva Eiger, as an expression of gratitude to
Hashem for the privilege of transmitting his Torah and ensuring that his voice continues to illuminate future
generations.

~9%

May the merit of learning this sefer bring blessing to all who engage with it, and may we soon merit, with the coming
of Moshiach, to hear new chiddushim in Torah from Rabbi Akiva Eiger himself. And may this effort serve toward
tulfilling the longing so often expressed by the Lubavitcher Rebbe—that through the dissemination of Torah,
illuminated for our generation, we hasten the true and complete Gexnlah. May Moshiach come speedily in our days,
wnn.
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Interest Deduction from Orphans’ Loan Without Heter Iska

Co—

Property Law > Laws of Interest in Loans and Commerce * Property Law > Laws of Bailees

SUMMARY

Correspondent and Context: Rabbi Akiva Eiger wrote to Rabbi Meir Poizner, Av Beis Din of Schotland. An apotropos lent the
orphans’ money at interest without a bezer iska, which structures a loan as a business investment.

The Question (Sha’ila): The guardian lent the money on a bond (0b/igatsion) at six percent interest. After the loan was completed,
he asked for eight percent, and the borrower agreed. The payments supported the orphans. The borrower now wants to repay the
principal after deducting the interest.

The Ruling (Teshuvah): Rabbi Akiva Eiger rules that the borrower may deduct all eight percent. He may deduct the original six
percent from the unpaid principal under kim /7. The extra two percent is avak ribis because it was agreed only after the loan. The
Rema permits deducting this interest from an ordinary debt. A bond is not a mashkanta, so the special rule against deduction does
not apply. This form of avak ribis is not permitted for orphans’ money.

Shulchan Aruch Background: Shulchan Aruch, Yoreh Deah 160 discusses 7265 involving orphans’ money. Yoreh Deah 166 addresses
deducting avak ribis from an unpaid debt and distinguishes a mashkanta from other debts. Choshen Mishpat 81, 93, and 290 provide
the oath rules used in the second part of the teshuvah.

Key Disputes (Machlokes): The Mishneh LaMelech presents the Rashba and Rivash as disagreeing about why orphans need not
return 77bzs. The Rashba relies on gozedl w’'maachil, the rule for one who robs and feeds his children, even for adults. The Rivash
relies on minors’ exemption from mitzvos. Rabbi Akiva Eiger suggests they may agree in the guardian’s standard case, but he does not
reject the Mishneh LaMelech’s analysis. He also discusses whether shevuas hashutafin requires hodaah bemiktzas and notes conflicting

statements in the Sma.

To my colleague, the Gaon Rabbi Meir Poizner, may his light shine,
Av Beis Din of the holy community of Schotland.

Regarding what you asked us about a guardian (apotropos), who
lent orphans’ money on a bond (obligatsion) at six percent per year,
without a heter iska. A beter iska structures the transaction as an in-
vestment instead of an interest-bearing loan. Without it, the fixed six per-
cent is 74bis ketzutzah. And after the document was delivered to the
guardian and the money was given to the borrower, the guardian
said to the borrower that it would be proper for him to give the
orphans eight percent. And the borrower responded: “This too I
shall do.” And he gave the guardian the profits. The borrower paid
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INTEREST DEDUCTION FROM ORPHANS’ LOAN WiTHOUT HETER Iska

eight percent annually to the apotropos. And the guardian gave them
to the orphans to sustain them. And now the borrower claims he
wishes to repay the principal and deduct the two percent he paid
in excess each year. First, we shall discuss the law regarding the
six percent — whether he can deduct them as is the law with all
ribis ketzutzah (fixed usury). The question is whether the usual duty
to return 7zbis ketzutzah also applies when orphans received it. At first
glance, there is room to argue in favor of the orphans, based on what
the Rosh wrote in his Teshuvos,' and so it was ruled as halacha (in
siman 160).” The Rosh’s ruling was adopted as the authoritative halacha
in Shulchan Aruch, Yoreh Deah 160. If the guardian transgressed and
lent the orphans’ money at ribis ketzutzah, and fed it to the orphans,
they are exempt from repaying, even when they grow up. And the
Rashba derived this through a kal vachomer (a fortiori argument)’
from the law of one who robs and feeds his children, who are exempt
from repaying. The children received and consumed the stolen property
through another person. The Rashba applies that rule all the more to these
orphans. However, the Mishneh LaMelech (Chapter 4, Halacha 14
of Hilchos Malveh)* wrote that the Rashba and the Rivash disagree.
For the Rivash (siman 465) only exempted the orphans solely for
the reason that “orphans are not subject to performing mitzvos.”
The Rivash reasons that minors are not obligated to perform mitzvos, in-
cluding returning the interest. And consequently, this law applies only
to minors. But according to the Rashba, even with a guardian for
adult orphans, in such a case they are exempt. The Rashba’s reason
does not depend on the orphans’ age. And after the Mishneh LaM-
elech’s lengthy [discussion] of the dispute between the Rashba and
the Rivash, he wrote, and these are his words: “And there is room
to doubt: in a case where he gave the interest to the orphans but did
not [yet] return the principal — whether they deduct the interest
from them. That is, whether the borrower may offset the interest he paid
against the outstanding principal balance. Or perhaps, any deduction
without [actual] money is [tantamount to] extraction. Under si//uki
belo zuzei apukei hu, deducting past interest from a debt counts as recover-
ing thatinterest. This may be barred because the orphans are exempt. And
according to the Rif, of blessed memory, even without a mashkanta
(mortgage), the law is so. And if so, here too, since they are exempt
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LSA, Yoreh Deah 160. The Shulchan Aruch codifies the Rosh’s ruling regarding an apotropos who lent orphans’ money at 7:bis ketzutzah and used the interest

for the orphans’ sustenance.

2SA, Yoreh Deah 160. The Shulchan Aruch codifies the Rosh’s ruling regarding an apotropos who lent orphans’ money at 7:bis ketzutzah and used the interest

for the orphans’ sustenance.

3The Rashba’s reasoning draws on the Talmudic principle (Bava Kamma 112a) that one who robs and feeds his children exempts them from liability, and applies

this a fortiori to orphans who consumed 7zbis through a guardian.
4Mishneh LaMelech on Rambam, Hilchos Malveh VeLoveh, Chapter 4, Halacha 14.
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because they are not subject to performing mitzvos, then even from
the principal one may not deduct, for any deduction without money
is extraction.” End of quote.

Now, even though the Mishneh LaMelech phrased his language [as
follows]: “since they are exempt... because they are not subject to
[performing mitzvos]...,” which appears to have been stated accord-
ing to the Rivash[‘s reasoning], nevertheless, it appears that even
according to the Rashba’s reasoning, there is room for doubt. Even
though [the Rashba] compares it to one who robs and feeds [his
children], one can argue that this applies only when both the prin-
cipal and the interest have already been paid. Then it is like rob-
bery. But when the principal has not yet been paid, since it is pos-
sible to deduct it, it is not yet called robbery. The borrower has not
finally lost the interest while it can still be deducted. And so I saw writ-
ten plainly by my master and ancestor, the leader of the exile, Rabbi
Avraham Broda, of blessed memory,’ in his sefer Fishel Avraham,
in Chiddushei Poskim, chapter Eizehu Neshech, siman 18, os 5 —
¢ that according to the Rashba, when the principal has not been
paid, [the borrower] can deduct. In any event, we have not escaped
the realm of doubt. And he can assert “kim li” (I hold) that he can
deduct. In a money dispute, the person holding the money may follow
a favorable halachic opinion. And moreover, one can say: even if we
were to say that according to both the Rashba and the Rivash, he
also cannot deduct — nevertheless, in our case, where the orphans
are now adults, it appears that according to the Rivash’s reasoning,
[the borrower] can extract the interest from them, even what they
received while they were still minors. For according to the reasoning
that orphans are not subject to mitzvos, it is only possible to exempt
them temporarily while they are minors. But nevertheless, when
they grow up, they must pay, just as with repaying a creditor. Like
other debts of minors, the duty is delayed until adulthood. Therefore, he
can deduct and say “kim li” like the Rivash. And even regarding an
actual mashkanta (mortgage), where all agree that deduction with-
out money is [tantamount to] extraction, nevertheless, regarding a
matter of legal doubt, he can say “kim li,” as I have demonstrated in
a teshuvah elsewhere. He previously ruled that the person holding the
money may use k27 /7 when the law is uncertain. And even though the
Shulchan Aruch ruled that they are exempt even when they grow up,
one can say that this [ruling] is only due to the doubt, [and] they can
say “kim li” like the Rashba. The Shulchan Aruch may rely only on the
orphans’ kzm i defense, not on a final rejection of the Rivash. But where
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SRabbi Avraham Broda (c. 1640-1717) served as Rav of Frankfurt am Main and later Prague. Rabbi Akiva Eiger identifies him as an ancestor (mari zekaini).
6Fishel Avraham by Rabbi Avraham Broda, Chiddushei Poskim, Perek Eizehu Neshech, Siman 18, Os S.
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INTEREST DEDUCTION FROM ORPHANS’ LOAN WiTHOUT HETER Iska

the principal has not been paid, [the borrower] can deduct and say
“kim li” like the Rivash. And in my humble opinion, there is no
compelling reason for the Mishneh LaMelech’s assertion to say that
the Rivash disagrees with the Rashba in this matter. For one can say
that the Rivash too holds the comparison to gozeil w’'ma’achil. And
what the Rivash discusses regarding the reasoning that orphans are
not subject to mitzvos — this refers even to cases where the exemp-
tion based on gozeil w’'ma’achil does not apply. The Rivash’s separate
reason may cover cases outside the Rashba’s rule. For example, where the
interest was given directly to the orphans themselves not through
the guardian. Direct receipt removes the guardian who “feeds” them, so
the analogy does not apply. Or where the guardian lent with their
knowledge and as their agent. If the orphans authorized the loan, they
are not innocent recipients. Or it refers to a case where the interest is
still extant (in kind). As the Mishneh LaMelech explored there. For
according to the Rashba, specifically where [the guardian] fed [the
interest to the orphans], like in the case of one who robs and feeds,
but when [the interest] is still extant, [the orphans] are obligated
to pay. The exemption covers consumed property, not identifiable prop-
erty still in their possession. And regarding this [scenario], the Rivash
ruled that they are nevertheless exempt, because orphans are not sub-
ject to performing mitzvos. And know this: for the Rivash wrote
there, “Even though I saw in the Rashba’s teshuvah that even re-
garding orphans’ money, ribis ketzutzah is extracted by the courts,
etc.” And at first glance, this is surprising. For to the contrary, the
Rashba exempts them, even adult orphans, based on the principle of
gozeil ' ma’achil! Rather, it must be that [the Rashba’s ruling about
extracting ribis] refers to one of those cases where the principle of
gozeil u’'ma’achil cannot be applied. These cases include direct receipt,
agency, or interest that remains intact. For in such cases, the Rashba
holds that [the ribis] is extracted from the orphans. And the Ri-
vash disagrees with him in this — that they are nevertheless exempt
because they are not subject to performing mitzvos. But where the
exemption of gozeil u’ma’achil applies, even the Rivash agrees that
even adult [orphans] are exempt. Nevertheless, it is not appropri-
ate to dispute the Mishneh LaMelech. Especially since, in any event,
the Mordechai’s opinion is explicit” that even when a guardian lent
orphans’ money, the ribis ketzutzah is collected from them. Also,
according to the Rashba’s approach, one can say that when the prin-
cipal has not been paid, they deduct from them. And this is self-
evident to my great-grandfather, the Gaon mentioned above. This
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7The Mordechai rules explicitly that 7ibis ketzutzab is collected even from orphans whose guardian lent their money at interest — a stricter position than the

Rashba’s.
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refers again to Rabbi Avraham Broda. Therefore, it appears to me that
in our case, [the borrower] can deduct from the orphans.

There is further room to argue in favor of the orphans. Based on
what we rule in the Shulchan Aruch (s¢’if 19):* An apotropos who
lent orphans’ money at ribis ketzutzah — if the borrower took his
reward — profit for his share — as he stipulated to give them, he
is obligated to give it to them. See there; and this derives from the
words of Maharam.” Maharam is Rabbi Meir of Rothenburg.

However, in our case, the borrower states in the course of the pro-
ceedings that immediately upon borrowing the money, he re-lent
it to others and they lost his money and he suffered a total loss. It
would appear as a matter of law that regarding all iska recipients,
they do not need to swear that they did not profit. Even though in
the Shulchan Aruch, Choshen Mishpat (siman 81, se’if 30),' it is ex-
plained that one must swear that there was no profit, nevertheless,
the Beis Yosef already wrote there'! regarding the reasoning of the
matter: even though it is a taanas shema (a doubtful claim), never-
theless, he must swear as in the law of the oath of partners (shevuas
hashutafin). The lender does not know whether the Zska recipient earned
a profit. The special oath for partners can apply even when the claimant is
unsure. And since we find that the view of Rashi and the Ramah is
that the oath of partners requires hoda’ah bemiktzas (partial admis-
sion). And the Sma (siman 93, s.k. 7) wrote!? that the Mechaber’s
view is also so, as he ruled plainly (in siman 290).!*> But the Sma at
[another] sub-section wrote:'* “And the Mechaber follows his own
reasoning, for he holds that these oaths on doubtful claims do not re-
quire hoda’ah bemiktzas.” And this is puzzling, for to the contrary,
the Mechaber’s view is that hoda’ah bemiktzas is required, as the
Sma himself wrote in sub-section 7! This requires further investi-
gation. The addendum at the end resolves this contradiction. Therefore,
one can say that [the borrower] can claim “kim lan” (we hold) that
hoda’ah bemiktzas is required.
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8SA, Yoreh Deah 160:19 — the ruling of the Mechaber regarding an potropos who lent orphans’ money at r1bis ketzutzah, and the borrower’s obligation to

share his profits.

9Maharam (Rabbi Meir of Rothenburg) — the original source for the ruling that a borrower who profited from orphans’ money lent at interest must share his

profits with the orphans.

10SA, Choshen Mishpat 81:30. The siman is titled: 0°2°Y0 2"9 121 ;72 "IN 7own ImR 9127 "Nn nxyn 710 OX — “If one admitted on his own, when can he

claim ‘T was joking with you.” And it contains 32 s¢’ifim.”

1 Beis Yosef on Choshen Mishpat 81, explaining that the oath regarding zska profits derives from shevuas hashutafin (the oath of partners).
125ma, Choshen Mishpat 93, s.k. 7. The Sma states: 12N 3"3 2" ...N¥PNA ARTIT A1 11°Y2T 7127 2" 1MwIn) 'nan ]TW‘? NI 1202 1°yn "2 1D Mwnew Ty
DIDIONR 1”0 7" 02 — “Rashi and the Ramah interpreted this as requiring hodaah bemiktzas, and the Mechaber rules the same in siman 290, se’if 9 regarding

the apotropos.”

135A, Choshen Mishpat 290:9. This is where the Mechaber “ruled plainly” (satam) that hoda'ah bemiktzas is required for the oath of an apotropos.

14This appears to refer to Sma, Choshen Mishpat 93, s.k. 2, where the Sma states: ©"'131 .NXpn A 1712 NP XN 1297 Xnw Mw2T 207 nyw’ P18 1annm
IND 2" 1M nwn 0'm w"y 1Mo2 — “The Mechaber follows his reasoning that these oaths on doubtful claims do not require hodaah bemiktzas, and therefore he
also omitted [the Ramah’s ruling] here.” The sub-section number appears to be missing from the printed text.
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INTEREST DEDUCTION FROM ORPHANS’ LOAN WiTHOUT HETER Iska

And so I found in the Knesses HaGedolah!> (siman 97, in the Beis
Yosef [glosses], os 6), who wrote: “But the Rashdam, and Maharei”a
Sasson, and Mahar’ADB in a manuscript teshuvah, and Mishpat
Tzedek, volume 1 (siman 73), wrote that the possessor can say ‘kim
lan’ like Rashi, and he is not administered an oath if there is no [par-
tial] admission.” And even though the Knesses HaGedolah wrote
there, in the name of the Radbaz (siman 202), that even according
to Rashi, since the institution of [shevuas] heses — regarding kofer
hakol (total denial), even for a partner, even one who denies every-
thing must swear heses, even though the claim is doubtful — see
there. The Radbaz requires the lesser shevuas heses even when the part-
ner faces only a doubtful claim. And so wrote the Taz (siman 93),' in
explaining the words of Rabbeinu Yeshayah in the Tur, and he com-
pares it to a “breached chest.” A “breached chest” means unmonitored
access to another person’s property. And so it appears to be proven
from the Rema’s gloss (siman 87, se’if 1 1):'” “However, the claimant
can say, ‘I only want a shevuas heses from you and not the oath of
partners,’ etc.” And at first glance, this is puzzling. For without
the oath of partners, he cannot administer even heses to him at all,
since it is a doubtful claim! Ordinarily, shevuas beses requires a definite
claim. A doubtful claim cannot create that oath by itself. Rather, it must
be that within the framework of the oath of partners, heses is also
included, just as for any other case of kofer hakol (total denial). The
partners’ rule treats a doubtful claim as definite, allowing shevuas beses. For
regarding partners, the Sages, of blessed memory, treated a doubt-
ful claim as equivalent to a definite claim. And he can properly say:
“I do not want from you the Mishnaic oath based on hoda’ah bemik-
tzas, but rather shevuas heses based on kofer hakol.”

However, despite all this, it is explicitly stated to the contrary in the
Shulchan Aruch (siman 290, se’if 19),'® where it states: “But if there
was no claim or denial and admission of the requisite amount, if they
claim against him with certainty, he swears heses, etc.” This shows
that to administer heses, the claim must specifically be a definite
one. But with a doubtful claim, he cannot administer any oath at
all, unless there is [a claim of ] two silver coins’ worth with [partial]
admission. A doubtful claim can produce the full partners’ oath only with
the required amount and partial admission. Therefore, it would appear
that regarding all iska recipients, they do not need to swear how

I5Knesses HaGedolah, Choshen Mishpat 97, Beis Yosef glosses, os 6.
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16Taz, Choshen Mishpat 93. The Taz discusses the application of shevuas heses to partners’ doubtful claims. He writes regarding the Sma’s question: N¥12w 0NOT

TIwn NI Ko7 01K — “The standard oath of an apotropos is the Mishnaic oath.”
7Rema, Choshen Mishpat 87:11.

18SA, Choshen Mishpat 290:19. The Mechaber rules that shevuas heses in the context of guardianship requires a definite claim (2245 vadai); a doubtful claim

cannot generate even beses without the requisite amount and partial admission.
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much they profited, for [the iska recipient] can say “kim lan.” Be-
cause there is no partial admission, he can rely on the opinion that exempts
him from an oath. And in our case, a general cherem (communal ban)
suffices. A general cherem against dishonesty replaces a formal oath.

And for this reason, it appears that the Shach wrote (siman 166):"’
If the lender does not trust the borrower, he should write in the
iska document that the borrower is not believed regarding losses ex-
cept with witnesses, and regarding profit, he shall be believed with
a solemn oath at the discretion of the document holder — see there.
The Shach’s guidance implies that without such an explicit provision, the
borrower cannot be compelled to swear about profits. This implies that
without writing it explicitly, he cannot administer an oath to him.
[And one can counter that it is effective to administer to him an
oath with the severity as desired by the document holder — with
extinguishing of candles and the like.] Perhaps the clause changes only
the oath’s severity and ceremony. A basic oath might still apply without it.
He leaves this objection unresolved. And especially since, in any event,
[the Maharival] significantly weakened in the Teshuvos Maharival,
volume 3 (siman 119), the foundation of Maharam’s words. And he
concludes that one should not act in accordance with his words —
to say that when the guardian stipulated ribis ketzutzah, that [the
borrower] would need to give [to the orphans] if he took profit as
his share — to that extent — see there. Also, the Mishneh LaM-
elech wrote in the name of the Penei Moshe, volume 2 (siman 23),
that the possessor can say “kim lan” like Rashi — that regarding or-
phans’ money, the dispensation of “close to profit and far from loss”
applies only before beis din and by virtue of the principle of hefker
beis din (the court’s power to expropriate). This structure gives the
orphans a share of profits while shielding them from most losses. And
consequently, the ruling of Maharam is not valid — see there. If
only a court can create this arrangement, Maharam cannot derive a general
contract rule from it. Therefore, in any event, where [the borrower]
claims he did not profit at all, one certainly cannot obligate him to
swear. And a general acceptance of cherem suffices.

However, regarding the other two percent, there is room to argue
that it is not ribis ketzutzah (fixed usury), since this was not stipu-
lated with him at the time of the loan. Normally, 7:bzs ketzutzab re-
quires the interest to be fixed when the loan begins. And even according
to those who hold (siman 166)* that even at the time of extending
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19Shach, Yoreh Deah 166. The Shach advises that a lender who does not trust the borrower should specify oath provisions in the Zskz document — implying

that without such specification, no oath can be compelled.

20SA, Yoreh Deah 166, where the laws of interest incurred at the time of extending a loan’s term are discussed. Some authorities classify such interest as 7zbis

ketzutzah.
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Interest Deduction from Orphans' Loan Without Heter Iska

the term, it constitutes ribis ketzutzah — if so, one can argue: since
it is in his power to demand the money at any time he wishes, pro-
vided he notifies him three months in advance, as per the law of the
land (dina demalchusa). Therefore, one can say: since at any mo-
ment he can notify him to repay his money within three months, it
is like an extension of time in that he remains silent and does not de-
mand his money. Each day of silence could count as an implied extension
in exchange for added interest. Nevertheless, this is not yet conclusive.
Since he did not explicitly say that he was extending the time for
this [additional interest], and no change or fixing of a [new] term
was made at the time he stipulated those two percent, one can say
it is not ribis ketzutzah. As the Shach wrote (siman 166, se’if 5):*!
that in such a case, it is only when one explicitly says, “in exchange
for your money,” for this implies that he is extending the time for
this purpose, but otherwise, no — see there.

However, in any event, we have not escaped the category of avak
ribis (rabbinically prohibited interest). And regarding this, the
Rema ruled (siman 166, se’if 3):%* that [the borrower] can deduct
it from his debt. For avak ribis, unlike ribis ketzutzah, the borrower can
offset the interest against the outstanding balance. For only regarding a
mashkanta (mortgage) do we say “deduction without money is [tan-
tamount to] extraction,” but not in general. And I have already es-
tablished in a teshuvah that an obligatsion (bond) is not included
in the category of mashkanta for this purpose. And even though
avak ribis was permitted for orphans — nevertheless, the Rashba al-
ready wrote in his Teshuvos (cited in the Beis Yosef, siman 160):%
The fact that orphans’ money is permitted to be lent “close to profit
and far from loss” is only on condition that they stipulate that all
the money shall remain designated — and that the orphans shall
receive from the profit that is found in their actual money — but
not that the borrower shall spend it and repay from other [sources].
The dispensation requires the money to remain identifiable. The orphans’
earnings must come from profits earned with that money. And the Mish-
neh LaMelech wrote in the name of the Maharival, volume 1 (siman
126), that we do not find anyone who explicitly disagrees with this.
And the Mishneh LaMelech explained the reasoning of the matter:
Even though [the borrower] did not stipulate that he would spend
[the money] for his own needs, and therefore he did not fix the in-

218hach, Yoreh Deah 166:5.
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22R ema, Yoreh Deah 166:3. The Rema rules that avak ribis may be deducted from the outstanding debt, and the principle of silluki belo zuzer apukei hu

(deduction equals extraction) applies only to mashkanta, not to ordinary debts.

23R ashba, Teshuvos, cited in the Beis Yosef on Yoreh Deah 160. The Rashba restricts the orphan dispensation to cases where the money remains designated and

profits come from the actual invested funds.
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terest, and it is only avak ribis, which is permitted with orphans’
money — [nevertheless,] any avak ribis that, had they stipulated
it initially, would constitute ribis ketzutzah, and is only [classified
as] avak [ribis] because it was not stipulated — they did not per-
mit [it] with orphans’ money — see there. The dispensation does not
cover interest that is rabbinic only because it was not stipulated. It covers
forms of interest that remain rabbinic even when stipulated. And so too
in our case: Since it is avak ribis because it was not stipulated at the
time of the loan, and had it been stipulated, it would have been ribis
ketzutzah. And furthermore, we have already written that the bor-
rower claims that he did not profit from their money at all — that
he spent it on something else. Thus, the interest did not come from
profits earned with the designated money. And this is exactly the case
described by the Rashba. Therefore, the law is that he can deduct
all eight percent. So it appears to my humble opinion.

His friend who loves him. Akiva Ginz from Eisenstadt. Rabbi Akiva

Eiger signs with his family name Ginz (Giins) and his place of origin, Eisen-
stadt.

[Addenda: Siman 53, s.v. “Ach,” line 13. This addendum returns to
the earlier contradiction in the Sma. [Where it says] “and requires fur-
ther investigation”: Rather, one can say the opposite. Since when
beis din appointed [the apotropos], hoda’ah bemiktzas (partial ad-
mission) must be present [for the oath], it follows that when the [fa-
ther of the] orphans appointed [him], even with hoda’ah bemiktzas
he does not swear. A guardian appointed by the orphans’ father usually
does not swear, so he will agree to serve. The Mechaber requires partial ad-
mission for a court-appointed guardian’s oath. A guardian appointed by
the father remains exempt even after a partial admission. That is why the
Mechaber omitted the words of the Ramah.] The Mechaber omitted
the Ramah because he rejects the Ramah’s conclusion, not the need for
partial admission. This resolves the Sma’s two statements.
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74 729N

Interest Collected for Orphans and Deduction from Principal

Co—

Property Law > Laws 0f Interest in Loans and Commerce ® Property Law > Laws of ‘Documents and Guarantors

SUMMARY ‘

Correspondent and Context: This teshuvah continues the previous correspondence about interest collected for orphans. Rabbi
Akiva Eiger answers the correspondent’s arguments and defends his earlier positions.

The Question (Sha’ila): The main question is whether a borrower may deduct interest collected by a guardian for orphans from the
principal he still owes them. Rabbi Akiva Eiger considers whether gozel u’'maachil exempts the orphans. He also asks whether minors
who consumed the interest are exempt as kezanim she hizikn, and whether dichui b’mitzvos preserves that exemption after they mature.
At the end, he discusses whether a claimant may demand a shevuas beses instead of a shevuas bashutfin under the Rema in Choshen
Mishpat siman 87.

The Ruling (Teshuvah): Rabbi Akiva Eiger rules that the borrower may deduct the interest from the unpaid principal. He reaches
this result under several possible views of the Rosh and Maharam concerning dichui. He also cites the Beis Yosef to show that when the
borrower made no profit, money may be extracted from the orphans. In Choshen Mishpat siman 87, he reads the Rema as allowing
the claimant to waive the partnership oath and demand only a regular shevuas beses.

Shulchan Aruch Background: The main discussion concerns Yoreh Deah siman 160 and the laws of 7zbzs. It distinguishes 7:bis ket-
zutzah, which is biblically prohibited, from avak ribis, which is rabbinically prohibited and generally need not be returned by orphans.
Rabbi Akiva Eiger also discusses Yoreh Deah siman 396 on a minor’s mourning, Orach Chaim simanim 267 and 475/476 on Kiddush
and matzah, and Choshen Mishpat simanim 81, 87, and 93 on claims and oaths.

Key Disputes (Machlokes): Rabbi Akiva Eiger discusses three main disputes. First, he challenges the Mishneh LaMelech’s claim
that the Rivash and Rashba disagree about a guardian acting for adults. The Rivash may have needed a special reason only because
gozel w'maachil did not apply in his case. Second, the Maharam requires a minor who matures after shva to mourn, while the Rosh
exempts him. Rabbi Akiva Eiger questions the Rosh’s two distinctions and compares them with the Gemara’s unresolved question
about dichui. Third, the Ra’avad treats possession of partnership property as partial admission. Other authorities require an actual
admission concerning the disputed claim.

To the famous Gaon mentioned above, regarding the matter men-
tioned above. This teshuvah continues the previous discussion about in-
terest collected for orphans.

What his honor the Gaon wrote regarding my objection to the
words of the Mishneh LaMelech mentioned above. That one can say
the Rivash is dealing with a case where one cannot invoke the prin-
ciple of “one who robs and feeds [others].” Gozel uw'maachil exempts
those who receive stolen goods from liability. Such as where the minors
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themselves lent the money, and similar cases. Since in such a case no
third party (like a guardian) committed the wrongful act of lending at in-
terest, the gozel w’'maachil exemption would not apply. And the proof is
that otherwise, the Rashba’s words cited by the Rivash would con-
tradict the Rashba’s words cited by the Beis Yosef. The two passages
of the Rashba can only be reconciled if we limit the Rivash’s case to one
where gozel w’'maachil does not apply. And his honor wrote that all of
this is already explained in the Mishneh LaMelech’s own words.

I am astonished at his honor. Would I, in a matter I am engaged
with, turn a blind eye to the arrangement of the discussion? But my
main intention was to raise a difficulty from within the Mishneh
LaMelech’s own words. Since [the Mishneh LaMelech] wrote that
the Rashba’s words should not contradict each other, it is proven
that [the Rivash] is dealing with a case where the reasoning of “one
who robs and feeds” does not apply. And if so, from where does
the Mishneh LaMelech derive that there is a dispute regarding a
guardian of adults? The Mishneh LaMelech had concluded from the
Rivash that even a guardian of adult beneficiaries is exempt from return-
ing interest — but this inference is unwarranted. For one could say that
since [the Rivash] is dealing with a case that cannot be compared to
“one who robs and feeds,” The Rivash may still agree with the Rashba
in the general case. Therefore, the Rivash needed to derive [the ex-
emption] from the principle that orphans are not obligated in per-
forming mitzvos. The Rivash only resorted to the orphan-specific exemp-
tion because gozel u’maachil was unavailable in his case. But in the gen-
eral case, [the Rivash] may also hold that even [beneficiaries who
are] adults are exempt based on the principle of “one who robs and
feeds.” And these are precisely the points I raised as objections. And
due to the urgency of my letter, I omitted writing what the Mishneh
LaMelech himself wrote.

And regarding what his honor wrote that even according to the
Mishneh LaMelech’s view that the Rivash disagrees, Nevertheless,
regarding what the Rashba wrote that even minors themselves who
lent are exempt from returning the interest they consumed Based on
the principle of “minors who caused damage” — in this, we do not
find that the Rivash disagrees. Since [the Rivash] is dealing with a
case where the interest is still extant — [the correspondent] wrote
well. However, in any case, one can say that where [the borrower]
has not yet paid the principal, he may deduct [the interest]. Since
it is not called “they caused damage,” because one can say they are
consuming from their own [funds]. When the principal remains with
the borrower, the “interest” the orphans received may be viewed as advance
payment of their own principal — notas damage inflicted on the borrower.
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INTEREST COLLECTED FOR ORPHANS AND DEDUCTION FROM PRINCIPAL

And it seems to me there is proof for this from the responsum of the
Mabharil cited in the Beis Yosef (siman 160, s.v. “kasav b’Mordechai”)
— see there. For [the Maharil] labored to find merit for the orphans
And he did not derive [the exemption] from the principle of “mi-
nors who caused damage.” Had the Maharil been able to rely on the
ketanim she’hizikun exemption, he would not have needed to seek another
basis. This must mean he is dealing with a case where the principal
is still in the borrower’s hands and [the borrower] can deduct. And
accordingly, one can argue by way of “whichever way you look at it”:
If we wish to reconcile the words of the Maharil with the Rashba,
it is necessarily proven that [the borrower] can deduct. If the Ma-
haril agrees with the Rashba, then the Maharil’s failure to invoke ketanim
she’hiziku proves the case involves unpaid principal, and deduction is pos-
sible. And if we say they disagree, [the borrower] can claim that we
follow the Maharil. And at present, I do not have the sefer of the
Maharil available to examine the original source.

And regarding what his honor wrote that according to the Ma-
haram’s reasoning, one can say that even when [the borrower] did
not profit Nevertheless, the stipulated rate is as if non-existent. And
what [the borrower] paid is as if given without a stipulated rate,
which is only avak ribis (rabbinically prohibited interest), which is
permitted to orphans. Except that we do not compel him to pay
since he did not profit. But what he gives, he gives permissibly,
since it is only avak ribis because it is considered as if he did not
stipulate. This is refuted by the words of the aforementioned Ma-
haril. Who also follows the approach of the Maharam mentioned
above. And nevertheless did not find merit for the orphan Rather,
[the Maharil] ruled as if [the guardian] had stipulated to support
the orphan precisely from what [the borrower] would profit. And
whatever extra he gave was merely a gift — see there. It is thus clear
that if the amount to give had been stipulated, we would not rule it
as avak ribis that is permitted to orphans. If the Maharil truly believed
all payments under a voided stipulation become avak ribis, he would not
have needed his elaborate reasoning. Unless we say that since the prin-
cipal is still in [the borrower’s] hands, it is not considered that he
gave them the interest. There is one possible resolution: when the prin-
cipal is still owed, the “interest” payments are really just partial returns of
the orphans’ own capital. For there is a practical distinction that he
gave them their own principal.

In any case, it suffices for us that we have established the ruling that
in our case, where the principal is in [the borrower’s] hands, he can
deduct. Even if the broader analysis is uncertain, this narrower conclusion
stands firm.
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And moreover, it appears as a matter of practical law that one actu-
ally extracts from the orphans. For the Beis Yosef there, s.v. “Apotro-
pos” etc., wrote regarding the matter of whether the guardian col-
lected and gave [interest] to [the orphans] etc. “And it is already re-
vealed above that all this is only when the borrower did not profit”
etc. Thus, our master the Beis Yosef explicitly holds that even ac-
cording to the Maharam’s reasoning, when [the borrower] did not
profit, one extracts from the orphans. Rather, it is certainly clear
that specifically regarding what [the borrower] profited — this is
what we are adjudicating. For it resembles as if the court stipulated
— just as one who receives [a business venture] without specification
is treated as if the court stipulated with him for half the profit. The
Maharam’s approach treats the profit component as if governed by a court-
implied partnership arrangement. Therefore, even if the guardian stip-
ulated [a rate], what do we care about his stipulation? For in any
case, since it is as if the court stipulated with him, he is obligated to
give from what he profited by force of the court’s stipulation. But
when [the borrower] did not profit, it is not applicable to say it is
as if he did not stipulate. There is no court-implied condition regarding
payments unrelated to profits. For in any case, what he gave was given
solely on the basis of the stipulation. And it is ribis ketzutzah (fixed
interest), as it appears to my humble opinion. The payment therefore
constitutes r2bis ketzutzah. Even orphans must return it.

And regarding what his honor wrote: that from the Rivash’s un-
qualified ruling, it is implied that even when the orphans mature,
they are exempt. And the reason is that since at the time they were
minors they were exempt, there is dichui (deferral/rejection) with
regard to mitzvos. Dichui means that an obligation once deferred may
remain deferred. And as for the fact that according to Rav Pappa,
who holds that repaying a creditor is a mitzvah, we attend to the
property of minor orphans when they mature This means that their
debts are collected when they mature. This is because [Rav Pappa] fol-
lows his own view, as he said “this tells us there is no dichui with
regard to mitzvos” — thus far [the correspondent’s] words.

I am astonished — even if we interpret the Rivash’s intent this
way, Nevertheless, for us too, it is an unresolved Talmudic question
whether there is dichui with regard to mitzvos. And consequently,
in our case, [the borrower| can deduct and claim: “We hold that
there is no dichui with regard to mitzvos.” Since it is a monetary
dispute, the borrower can invoke the unresolved doubt and retain the de-
ducted amount.

And regarding the fundamental premise, it seems to me That the
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INTEREST COLLECTED FOR ORPHANS AND DEDUCTION FROM PRINCIPAL

Rosh at the end of [Masechta] Moed Katan wrote in the name of
the R”M (Maharam of Rothenburg)' That a minor whose relative
died and who matured after the seven [days of mourning] must ob-
serve mourning, because there is no dichui. And the Rosh wrote
there that [the minor who matured] is exempt from mourning. And
[the Rosh] wrote to distinguish: even though there is no dichui
with regard to mitzvos [generally], Nevertheless, since the dichui is
in the person himself, there is dichui. The Rosh first distinguishes a
deferral inherent in the person. Such a deferral may be permanent. Or
alternatively, regarding the covering [of blood after slaughter], it
is in his hands [to create the obligation]. The Rosh’s second distinc-
tion: in the paradigm case of kisui hadam, one could uncover the blood
and thereby trigger the obligation — it was &%ado (in his power). As op-
posed to when it is not in his power to remove the dichui from him-
self — see there. [And these words of the Rosh are perplexing to
me. For if so, why did the Talmud in chapter 3 of Sukkah need to
state that Rav Pappa himself is uncertain [about dichui]?* If the
Rosh’s distinction between dichui of the person and dichui of the object
resolves the matter, the Gemara should not need to invoke Rav Pappa’s
general uncertainty. For there is a distinction that in the covering
[of blood], it is in his hands! And conversely, why did the Rosh
need his distinction? For regardless, since the Talmud states that
Rav Pappa himself is uncertain, Then [one] is obligated in cover-
ing [the blood] only due to doubt. And consequently, regarding
mourning, it is a doubt in a rabbinic matter, and [the rule is] to
be lenient. For in truth, even according to the Rosh’s distinction
— for in any event, even regarding a matter not in one’s hands, the
Rosh’s second distinction (that &zs«7 is “in his hands™) does not resolve ev-
erything. It is an unresolved question—when a palm-like shoot grew
on it—whether there is dichui. The Gemara asks about a myrtle whose
tip was cut and later grew a palm-like shoot. This change was not in the
person’s control. Rather, it must be that the reason [we are lenient in
mourning] is because we are lenient in a doubt regarding mourning.
If so, the Rosh could have given this reason regardless — and this re-
quires further investigation. The Rosh’s distinctions seem unnecessary
if the ordinary rule for a rabbinic doubt suffices. Therefore, whichever
way you look at it: according to the R”M (Maharam), [the corre-
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I'The Rosh discusses this at the end of Masechta Moed Katan, recording the dispute with his teacher the Maharam of Rothenburg. The Taz, YD 396, summa-
rizes: “P1TA WYIW DA DWW 1YW 22TRW MR 2IRNA? 20 7177 K220 00T R TN M0 10PN wURIN? 00 122 np1Pnna i i 121” — “This ruling is
a dispute between the Maharam and his student the Rosh at the end of Moed Katan, for the Maharam holds he must observe mourning after reaching majority —

seven and thirty [days] from the day he becomes an adult.”

2Sukkah 33b — The Gemara in chapter 3 discusses the myrtle whose majority of leaves dried: “1X1 w2 172 17y *12 WSWw 12 1INYN 1PHY 27w 221 1IN
TR 93 WX X701 27” — “The Sages taught: if the majority of its leaves dried and three moist branches of leaves remained, it is valid. And Rav Chisda said: at
the top of each one.” The ensuing discussion addresses whether a myrtle initially disqualified and later restored is subject to dichuz, and connects to Rav Pappa’s

unresolved question about dichui in mitzvos.
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spondent’s] words have no support. For [the Maharam] obligates a
minor who matured. And according to the Rosh, based on his two
reasons for distinguishing between dichui of a minor and dichui of
the covering [of blood], Then a difficulty arises from the repayment
of a creditor by orphans who matured. If the Rosh holds that a minor’s
dichui is permanent, why does Rav Pappa collect debts from orphans who
matured? For one cannot answer, as his honor wrote, that Rav Pappa
follows his own view [that there is no dichui]. For according to the
Rosh’s distinction, even though Rav Pappa holds that regarding the
covering [of blood] there is no dichui, Rav Pappa’s position on kzsui
does not determine his position on minors. Nevertheless, the dichui of
a minor is different. According to the Rosh’s own distinctions, the mi-
nor’s personal dichui is stronger than the dichui of kisui hadam — so even
Rav Pappa should recognize dichui for minors.

Rather, it must be that regardless, regarding repayment of a cred-
itor, the concept of dichui does not apply at all. For specifically
regarding mourning, where we come to obligate him based on the
event that occurred during his minority — namely, the death of the
relative. And since he did not mourn then, [one might require]
that he complete [the mourning] now — in this we say there is
dichui. But regarding repayment of a creditor, we need not adju-
dicate based on the event that occurred during his minority — that
he inherited his father’s property. For it is not the moment of in-
heritance specifically that generates the mitzvah. Rather, whenever
his father’s property that is encumbered to the creditor is in his pos-
session, the mitzvah to repay devolves upon him. And what do we
care when [the property] first came into his possession? And sim-
ilarly with interest — the mitzvah, as long as the interest money
is in his hands, requires him to return it. Unless we say there is a
distinction between interest and debt repayment. Since we see that
regarding interest, the Torah did not admonish the lender’s son. A
lender’s son who inherits interest money from his father need not return
it. Then the obligation does not generally apply to anyone who has
interest money in his possession. Unlike debt, where any possessor of
encumbered property must repay, interest return is specifically incumbent
on the original taker. For interest money in the heir’s hands does not
need to be returned. Rather, the obligation falls specifically upon
the one who took the interest — upon him rests the mitzvah to re-
turn it. Therefore, one can say that the act of taking [the interest]
is what generates [the obligation]. And since at the time of taking,
the mitzvah did not apply to him — because he was a minor — Even
when he matures, he is exempt because there is dichui. As opposed
to debt repayment, where as long as the property is in the posses-
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INTEREST COLLECTED FOR ORPHANS AND DEDUCTION FROM PRINCIPAL

sion of his son, and his son’s son, to the end of all generations, The
mitzvah to repay the creditor [applies]. The moment of inheriting
does not generate [the obligation]; rather, the mitzvah exists at ev-
ery moment that encumbered property is in his hands. Therefore
dichui cannot apply — there is no single triggering moment from which
the obligation was deferred. But this [distinction] is not yet conclu-
sive. Also, one can say according to the Rosh’s second distinction
This distinction asks whether fulfillment was within the person’s power.
That specifically regarding mourning, it is not considered “in his
hands.” For if we were to rule like the R”M (Maharam) to obligate
him to mourn from when he matures, It appears that even if he had
mourned during his minority, he would not have fulfilled [the obli-
gation] thereby. And he would not be exempted thereby, since at
that time he was not obligated in the matter. [An act performed
when] he is not [yet obligated] does not exempt [him] for the time
when he will be obligated. This principle explains why mourning dur-
ing minority is not “in his hands” — even if he tried, it would not work.
As the Kesef Mishneh raised this difficulty in Chapter 5, Halacha
7 of Hilchos Korban Pesach.> The Kesef Mishneh addresses the analo-
gous problem of a minor who had the korban pesach slaughtered for him
— since the minor has no obligation, how can this exempt him? And see
the Magen Avraham at the beginning of siman 267 regarding one
who recited Kiddush before nightfall — see there.] The Magen Avra-
ham discusses whether Kiddush before nightfall fulfills the later obligation.
Therefore, [mourning during minority] is considered “not in his
hands.” But regarding debt repayment and interest return, if he re-
turned [the money] while still a minor, it is obvious that he fulfilled
his obligation and is exempted thereby. One can say this is consid-
ered “in his hands,” just like the covering of blood. Since the minor
could have returned the money and it would have counted, the situation is
analogous to kisui hadam — and therefore there is no dichus.

And even though one could distinguish — that regarding the cov-
ering [of blood], it is in his hands to uncover [the blood] and bring
himself to the point of obligation, As opposed to a minor, where
it is not in his hands to bring himself to the point of obligation,
Nevertheless, [the minor’s case regarding debt/interest] is also not
comparable to mourning. For there [in mourning], it is not in his
hands at all. Mourning during minority is completely futile — nothing
the minor could do would fulfill the obligation. But in debt repayment,
paying during minority would actually work.
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3Kesef Mishneh, Hilchos Korban Pesach 5:7 — The Kesef Mishneh raises the difficulty: “N21M 72 10p 10K P79 XK 00 NWRI2 1°2Y 10N DX 200w 7101
NI RM°D1” — “Regarding [the Rambam’s] statement ‘and if they slaughtered [the korban pesach] for him at the first [Pesach], he is exempt” — one can ask: isa
minor subject to obligation and exemption?” The point is that performing a mitzvah while not yet obligated raises the question of whether it has any legal effect.
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